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jury thought the property worth half the agreed price, damages might have been 
reduced accordingly. The point meant to be made here is, that these pleas did 
not contemplate rescission, nor was rescission at all essential to complete justice in 
the action at law under the pleas tendered. 

If this case is to be followed, the result will be that the special plea under sec. 
3299 can never be set up to a demand for the purchase money of real estate. 
And, as no special plea is necessary to set up fraud, failure of consideration, breach 
of warranty, etc., in an action not on a sealed instrument in order to reduce 
plaintiff's recovery {Columbia etc. Assoc'nv. Rockey, 93 Va. 673), it would follow 
that one sued in debt or assumpsit, on a note for the purchase price of real estate, 
title to which has been conveyed to him, could not repel plaintiffs claim by 
showing under the general issue, that by reason of fraudulent representations of 
the plaintiff he had been damaged so much, say $5 an acre, on an agreed purchase 
at $20 an acre — a proposition to which the court would scarcely assent. But 
whether the defendant ( with title) place his quantum of damages at a sum suf- 
ficient to repel the whole or merely a part of the plaintiffs demand, could not 
possibly affect the validity of his defense. The only difference in substance 
between such a defense under the general issue and under the statute is, that in 
the former case (under the common law doctrine of recoupment) the defendant 
can have no recovery over against the plaintiff, but can merely repel, in whole 
or in part, the claim asserted ; whereas, under the statute (sec. 3299) he may not 
only repel the plaintiffs claim, but may have a recovery over. Otherwise, what- 
ever is a good defense under the plea of non assumpsit or nil debet may be made 
by a special plea under the statute. 

It was distinctly held in Watkins v. Hopkins (supra) that in an action on a 
bond executed for the purchase money of real estate, damages may be set up under 
the statute for a deficiency in quantity, or for failure to deliver possession at the 
time or in the condition stipulated, because no rescission is here contemplated 
or needed, and complete justice may be done in the action. If this be so, why 
might not damages have been recovered in the principal case for failure to deliver 
lots of the value and character as fraudulently represented ? 

Section 3299 is one of the most valuable sections in the entire Code. It is based 
upon a wise policy, and our regret to see its scope narrowed, as the principal case 
seems to narrow it, is excuse for so voluminous a note on the subject. 

The case seems to have been properly decided on its merits, the defendant hav- 
ing failed to prove that the property at the date of his purchase was not worth 
what he paid for it. 



Bankers Loan & Investment Co. v. Hornish and Others.* 

Supreme Court of Appeals : At Wytheville. 

July 4, 1901. 

1. Jttdgments — Unrecorded deed by judgment debtm — Subsequent deed recorded. 
If a grantee of land who has failed to record his deed induce the grantor to 
make a new deed to the grantee's wife, who records the same, and, together 

* Reported by M. P. Burks, State Reporter. 
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with her husband, executes a deed of trust on the property for a loan with 
which to pay the purchase price, the deed and deed of trust, when recorded, 
operate to invest the trustee with the title to the property, as against the 
creditors of the grantor, and they cannot subject it to judgments obtained 
against the grantor subsequent to such recordation. As against creditors of 
the grantor, the unrecorded deed is a mere nullity, and must be treated as if 
it had never been executed. Such creditors cannot treat the deed as a nullity 
for some purposes, and as valid for others. The fact that it may be valid 
between the parties, and as to subsequent purchasers with notice, does not 
affect them. 

2. Judgments — Docketing — Indexing. Docketing and indexing a judgment in 

the name of "Mrs. John Smith " is no notice of a judgment against Mary 
Smith, who is in fact the wife of John Smith. 

3. Husband and Wife — Statutory separate estate — Citrtesy — Judgments. The 

husband has no interest, during the coverture, in the wife's statutory separate 
estate upon which judgments can attach as liens, and an alienation by hus- 
band and wife, during the coverture, defeats his curtesy. 

Appeal from a decree of the Corporation Court of the city of 
Roanoke, pronounced February 7, 1900, in sundry chancery suits 
heard together. Reversed. 

The opinion states the case. 

Cocke & Glasgow, for the appellant. 

Archer A. Phlegar, for the appellees. 

Buchanan, J. , delivered the opinion of the court. 

On August 20, 1890, Dr. B. D. Downey purchased of Mrs. May 
M. Simmons a house and lot in the city of Roanoke, gave his notes 
for the deferred purchase price, and to secure their payment executed 
a deed of trust upon the same property which the deed of trust recited 
had been conveyed to him by Mrs. Simmons. The conveyance to 
Dr. Downey was not recorded, and was either lost or destroyed. 

In 1891 Mrs. Simmons executed a deed, dated August 20, 1890, to 
Dr. Downey's wife for the same property, who assumed to pay the 
notes executed by her husband. This deed was admitted to record 
October 19, 1891. Being pressed for the payment of these notes by 
the Fidelity Loan and Trust Company, the holders thereof, Mr3. 
Downey secured a loan from the appellant, the Bankers Loan and 
Investment Company, and to secure its payment executed a deed of 
trust on the property, her husband uniting with her, which was- 
admitted to record November 6, 1891. The proceeds of the loan, to 
the extent of the indebtedness due the Fidelity Loan and Trust Com- 
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pany, was paid to it, and the purchase money notes held by that com- 
pany were taken up uncancelled and held by the Bankers Loan and 
Investment Company for its protection. 

A short time thereafter certain judgment creditors of Dr. Downey 
filed their bill to subject the house and lot to the payment of their 
judgments, in which they alleged that the property had been conveyed 
to Dr. Downey by Mrs. Simmons prior to her conveyance to Mrs. 
Downey, and that her deed was void and in fraud of their rights. 

The case came to this court, and it was held that the Bankers Loan 
and Investment Company was substituted to the rights of the holders 
of the purchase money notes executed by Dr. Downey, and had priority 
over his judgment creditors seeking to subject the land. See Bankers 
Loan & Investment Co. v. Hornish, 94 Va. 608. 

After the cause was remanded for further proceedings, Miss Ger- 
trude Blair by petition, which was treated as her answer and cross- 
bill, became a party to the suit. In her cross-bill she alleged that she 
was owner by assignment of two judgments, one rendered at the July 
term, 1891, of the Hustings Court of the city of Koanoke against T. 
Frank Simmons, Mrs. T. Frank Simmons and five other persons; that 
it was docketed the 31st day of the same month, and indexed in the 
name of Mrs. T. Frank Simmons; that on July 17, 1897, it was 
indexed in the name of May M. Simmons; that Mrs. Simmons some- 
times signed her name as May M. Simmons and sometimes Mrs. T. 
Frank Simmons, and of this fact the defendants to the cross-bill had 
notice; that the other judgment was rendered against May M. Simmons 
and T. Frank Simmons at the June term 1892 of the same court, and 
docketed in their names July 21st of that year; that by deed dated 
August 20, 1890, Mrs. Simmons, who was the owner of the house and 
lot herein before mentioned, sold and conveyed the same to Dr. D. B. 
Downey, who never recorded his deed; fhat by another deed dated the 
same day, but really executed in September, 1891, Mrs. Simmons 
conveyed the same property, her husband uniting in the deed, to Mrs. 
Mollie J. Downey, the wife of Dr. Downey, who had full notice of 
the prior conveyance to her husband; that this conveyance was not 
recorded until after the first named judgment had been docketed; that 
by deed dated October 1, 1891, and recorded the 6th of that month, 
Mrs. Downey and her husband had conveyed the house and lot to 
Silas "W. Burt, trustee, to secure a debt of $7,000, to the Bankers 
Loan and Investment Company, and then detailed the proceedings had 
in the suit brought by the creditors of Dr. Downey, which have already 
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been sufficiently set out in this opinion. She further alleged that 
Mrs. Simmons had departed this life, and claimed that the judgments 
were prior liens upon the house and lot; or if not liens upon the whole 
property, they were liens at least to the extent of the husband, T. 
Frank Simmons', curtesy therein, and prayed that her liens should be 
respected and protected and the property sold for her benefit. 

The ground upon which Miss Blair claims that her judgments are 
liens upon the house and lot and have priority over the deed of trust 
securing the appellant is that provision of section 2465 of the Code 
which declares that a deed conveying real estate shall be void as to 
creditors and subsequent purchasers for valuable consideration without 
notice until and except from the time that it is duly admitted to record 
in the county or corporation where the property embraced in the deed 
is situated. 

Under that section of the code the unrecorded deed to Dr. Downey 
was void as to the creditors of Mrs. Simmons, and as to them the title 
remained in Mrs. Simmons as fully as if the deed had never been 
executed. This being so, if Mrs. Simmons had executed a new deed 
to Dr. Downey and he had recorded it, there can be no question that 
from the time it was recorded it would have invested him with title to 
the property as against the creditors of Mrs. Simmons, and that they 
could not have subjected it to judgments obtained against her sub- 
sequent to its recordation. Instead, however, of obtaining a new con- 
veyance from Mrs. Simmons, or of setting up the lost deed and record- 
ing the same, Dr. Downey induced Mrs. Simmons, as must be 
inferred from the evidence in the cause, to convey the property to his 
wife, who assumed to pay the purchase price due from him, borro, _a 
the money from the appellant with which to pay it, and to secure the 
loan executed the deed of trust upon the property, in which her hus- 
band united. 

The conveyance to Mrs. Downey and the deed of trust executed by 
her and her husband operated, when recorded, to invest the trustee 
with title to the property as against the creditors of Mrs. Simmons as 
fully and as completely as if Mrs. Simmons had executed the new 
deed to Dr. Downey, and he had executed the deed of trust to secure 
the money borrowed to pay the purchase price due from him. As 
against the creditors of Mrs. Simmons, the unrecorded deed was a 
mere nullity. As to them, it had no existence in contemplation of 
law, and their rights must be determined as if it had never been 
executed. They cannot treat the deed as a nullity for some purposes, 
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and as valid for others. The fact that it may be valid between the 
parties and as to subsequent purchasers with notice does not affect 
them; it neither adds to nor detracts from their rights. That is a 
question for those parties; not for the creditors of Mrs. Simmons. 
This being true, unless the subsequent recorded deed to Mrs. Downey- 
was made to hinder, delay and defraud the creditors of Mrs. Simmons 
(and this is not claimed), they have no right to subject the property 
to judgments obtained or docketed against their debtor after the sub- 
sequent deed was put on record. Any other construction of the 
registry act upon the question under consideration would not only 
protect the creditors from any injury resulting from a failure to record 
the deed, but would give them greater rights than they would have 
had if the deed had not been executed, and would enable them to 
subject, the property to the payment of judgments obtained or docketed 
against their debtor after the record showed that she had no interest 
whatever in the property. 

One of the judgments asserted by Miss Blair was obtained after the 
conveyance to Mrs. Downey, and the deed of trust securing appellant 
had been recorded. The other was rendered against T. Frank Sim- 
mons, Mrs. T. Frank Simmons, and five others, and duly docketed and 
indexed in the names of the defendants as they appeared in the judg- 
ment, prior to the execution and recordation of the conveyances to Mrs. 
Downey and the trustee. 

In July, 1897, the last named judgment was indexed in the judg- 
ment lien docket in the name of " May M. Simmons, who is claimed to 
be Mrs. T. Frank Simmons." It i3 not shown that Mrs. Downey, or 
the parties who claim under her, had actual notice of that judgment 
when they purchased, or of the fact that Mrs. T. Frank Simmons and 
May M. Simmons were the same person. Docketing and indexing 
that judgment in the name of Mrs. T. Frank Simmons was not con- 
structive notice that it was a lien upon the house and lot standing upon 
the record in the name of May M. Simmons. The trustee in the deed 
of trust and the appellant were chargeable with notice of the fact that 
the assignor of the appellee, Miss Blair, held a judgment against Mrs. 
T. Frank Simmons, and of the amount, terms and character thereof, 
but they were not chargeable with notice that May M. Simmons, the 
grantor of Mrs. Downey, and Mrs. T. Frank Simmons named in the 
judgment, and in whose name it was docketed, were the same person. 
The judgment did not disclose that fact, nor did it suggest any fact 
that would have led up to that fact. Code of Va., sec. 3561; Kidg- 
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ways &c. Appeal, 15 Perm. St. ; Johnson v. Hess, 23 N. E. Eep. 
444; see Pom. Eq. Jur., sees. 654 and 655. Indeed, counsel for 
appellant did not, either in his brief or oral argument, seem to place 
much reliance upon that contention. 

The cross-bill claims that the judgments are at least liens upon the 
husband, T. Frank Simmons', estate by the curtesy in the property. 
The property was the wife's statutory separate estate. During her 
life he had no interest in it upon which the lien of the judgments 
could attach, and she having aliened the property by a conveyance in 
which he united, his right by the curtesy was defeated. Breeding v. 
Davis, 77 Va. 639; Campbell v. MeBee, 92 Va. 68. 

We are of opinion, therefore, that the judgments asserted by Miss 
Blair are not liens upon the house and lot mentioned, and that the 
corporation court erred in so decreeing. The decree appealed from 
must be reversed, and this court will enter a decree dismissing Miss 
Blair's cross-bill, and remanding the cause for further proceedings. 

Reversed. 

NOTE. — The chief point of interest in this case is the ruling that a judgment 
against "Mrs. T. Frank Simmons," and so indexed on the judgment lien docket, 
is not constructive notice to a purchaser of real estate ( without actual notice ) from 
"Mrs. May M. Simmons," though the two names represent the same person, the 
judgment debtor being the wife of T. Frank Simmons, and the judgment having 
been entered against her under her husband's Christian name, according to social 
rather than legal or business custom. 

The question is one involving much difficulty, and one derives little assistance 
from the authorities. It is to be observed that the purchaser had no actual notice 
of the judgment. If there had been actual notice of the existence of the judg- 
ment, then doubtless the purchaser would have been charged with constructive 
notice of the identity of the judgment debtor, since it is clear from the facts 
stated that the purchaser knew that " Mrs. May M. Simmons " and " Mrs. T. 
Frank Simmons" were one and the same person. 

It is doubtless true that in examining the lien docket one need not look for 
every possible designation of the person whose title he is examining, but may con- 
tent himself with a search for the name as ordinarily used by its possessor in 
business transactions. If, for example, John Q. Jones is known among his friends 
and acquaintances as "Jack Jones," a judgment against him in the latter name, 
and so docketed and indexed, would scarcely be constructive notice to a purchaser 
of real estate from him, though the purchaser may have known of the soubriquet. 
But actual knowledge that such a judgment was on the docket, would, it is sup- 
posed, put the purchaser on inquiry, and make it his duty to diligently pursue the 
clue thus given him. 

In Ridgeway, Budd & Co's Appeal, 15 Pa. St. 177, 53 Am. Dec. 536, cited in 
the principal case, a judgment against "Mitchell, Green & Wilson" was indexed 
only under the letter '' G," as "Green, Wilson & Mitchell." It was held that 
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this was not notice to a purchaser from Mitchell, where there was no actual notice. 
The correctness of this decision seems clear. 

There is an error in the citation in the principal case of Johnson v. Hesse, 23 
N. E. 444, and we were unable to find the case. In JEtna Life Ins. Co. v. Hesser, 
77 Iowa, 381, 14 Am. St. Rep. 297, a judgment docketed in the name of "J. H. 
Hesse" was held not notice of a judgment against' "J. H. Hesser." The court 
said that it was " plain that the names are so dissimilar that one searching for 
incumbrances would not be charged with notice of the judgment, or put on in- 
quiry." It does not appear whether there was actual notice of the "Hesse" 
judgment or not. If there was actual notice, we should accept the decision with 
hesitation. 

Numerous cases on this subject are collected in 17 Am. and Eng. Enc. Law 
(2d ed.), 774-777. 



Steinman v. Vicars.* 

Supreme Court of Appeals : At Wytheville. 

July 4, 1901. 

1. Chancery Jurisdiction — Cloud on title — Title and possession — Possession of 

underlying minerals. To maintain a suit to remove a cloud upon the title to 
land the complainant must hold the legal title to the land and be in possession 
thereof, but the actual possession of the surface of land underlain by unde- 
veloped minerals is a sufficient possession to enable the owner of the surface 
to invoke the jurisdiction of a court of equity to remove a cloud created by a 
deed conveying the underlying minerals. 

2. Ejectment — Possession oj plaintiff — Code, sec. 2726 as amended — Effect of amend- 

ing. Neither before nor since the amendment of section 2726 of the Code 
(Acts 1895-6, p. 514) could a plaintiff in possession of land maintain an action 
of ejectment therefor. The object of the action of ejectment is to try the 
possessory title to corporeal hereditaments, and to recover the possession 
thereof. The effect of the amendment was simply to permit a plaintiff, in 
cases where the premises are occupied, in his discretion, to join as defendants 
with the occupant any person claiming title thereto, or an interest therein 
adversely to the plaintiff. 

3. Chancery Jurisdiction — Remedy at taw subsequently given. Where courts of 

equity have once acquired jurisdiction of a subject matter because there was 
no remedy at law, or because of the inadequacy of the legal remedy, they do 
not lose 6Uch jurisdiction merely because courts of law have been subsequently 
authorized to administer the same or similar relief. 

4. Land — What it embraces. Where land is sold, without reservation of any kind, 

it embraces the underlying minerals. 

Appeal from a decree of the Circuit Court of Wise county, pro- 

* Reported by M. P. Burks, State Reporter. 



